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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 
Case No: Misc(J) No. 226/2018 

(i/c T.S. 79/2017) 

Smti Nirmala Ghosh & Ors. 

-vs- 

Sri Sukumar & Ors. 

15-06-2022 

 Both sides are represented.  

 Today is fixed for order. 

 This instant Misc(J) case has arisen on petition no. 

2045/18 dated 01.12.2018 filed by petitioner/defendants 

with a prayer for appointing a Survey Commissioner to 

survey the suit land and building premises of the plaintiff & 

the defendants to find out what is the exact area upon 

which the building is constructed by the plaintiff and what 

is the exact area of land under possession of the plaintiff 

and the defendants.  

 The main contention of the petitioner is that the 

defendants filed a Title Suit No.38/2017 praying for 

permanent injunction restraining and prohibiting the 

plaintiffs their men, servants, associates and agents from 

making further construction of their multi storied RCC 

building illegally by not keeping 1.5 mtr of side set back 

from the existing Assam Type House of the plaintiffs 

standing on the eastern adjacent boundary of the suit land 

without any formal partition. The defendants also filed 
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Misc(J) case 28/17 for issuance of interim injunction. The 

Hon’ble Court vide order dated 17.04.2017 directed the 

plaintiffs and their men not to carry with illegal 

construction on RCC building on eastern side of the 

defendants land and western side of the plaintiff till 

06.06.2017. On 06.06.2017, the defendants filed a 

violation petition against the plaintiffs. The plaintiff filed 

written objection and assured that they will not violate the 

interim order. Taking advantages of holidays, the plaintiff 

completed the construction of plaster in western side. The 

defendants took few photographs. The defendants have 

stated that while preparing for the cross-examination of 

the plaintiff and her witnesses, defendants noticed that 

plaintiffs has not submitted any documents or drawing 

passed by Tezpur Municipal Board and did not exhibited 

any documents.  The plaintiffs had constructed the building 

by violating the drawing passed by the Tezpur Municipal 

Board. Before cross examination of plaintiff witnesses, it 

has become necessary to survey the suit lands by 

appointing a Govt. approved Survey Commissioner. 

 In this context, the opposite parties filed written 

objection and stated that the petition is not maintainable. 

Opposite parties have instituted the main suit for 

declaration of opposite parties being a co-owner/co-sharer 

is entitled to 1/3rd share in the suit land with consequential 

relief of partition and separate possession. The opposite 

parties never violated the interim order. The opposite 

parties further stated that without any partition the court 
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cannot allow the survey commission. Hence, prayed for 

dismissal of the said petition. 

 Under Order XXVI Rule 9 CPC, the Court can appoint 

a Commission at any stage of the suit where the Court 

deems a local investigation to be requisite or proper for the 

purpose of elucidating any matter in dispute. An 

application for local inspection cannot be allowed to fill up 

lacuna in the evidence and to fish out evidence. But then 

where controversy between the parties is regarding the 

area of the land or identification or location of an object on 

a piece of land, local investigation may be necessary and 

essential. 

 Considering all these it appears that as the main 

dispute of the main suit relates to the suit land, hence for 

just and proper adjudication I deem it fit and proper to 

allow the prayer of the petition. 

 Accordingly, the Misc(J) case is disposed of.  

 

 

 

 

 

 

 

 


